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A.
LEGAL CAPACITY - Who Has the Power to Convey Real Estate?

           There are several ways that real estate may be conveyed and several types of persons who may serve as conveyors.  Conveyors of real estate can be anyone from an agent of a corporation to the everyday homeowner.  However, there are very important differences between the rights of agents, owners, brokers, fiduciaries, and other parties who may legally convey real property.

One of the most common ways to convey real estate is through a typical contract to sell.  When contracting to sell real property, the conveyor must meet ordinary contract standards.  The conveyor must be at least 18 years of age
 and mentally competent.
  A minor who has actually conveyed property or an interest therein, may void such conveyance once he or she has reached 18 years of age.


1.
Real Estate Brokers


Likewise, when the owner wishes to sell real property through a broker, there are additional requirements that must be met.  A real estate broker is defined by O.C.G.A. § 10-6A-3 as an individual or entity which has been issued a real estate license by the Georgia Real Estate Commission.  A broker does not have a fiduciary duty to the client but is only obligated to use “reasonable care” when fulfilling his or her duties.
  Unlike an agent, a broker does not have to brandish any particular loyalty (not otherwise contracted for) that would place the interests of the principal over that of the broker’s.
  A broker’s only obligation arises from those agreed upon in the parties’ contract and otherwise described in the Real Estate Transactions Act.
 
2.
Inter Vivos Transfers


Conversely, if an owner wishes to gift the property to another, he or she may do so through an “inter vivos” transfer.  All that is required for a valid inter vivos transfer of property is 1) donative intent, 2) acceptance by the grantee, and 3) delivery or act which may legally substitute actual delivery.
 In the case of real property, delivery may be constructive rather than an actual delivery in accordance with O.C.G.A. § 44-5-82. Delivery may be completed by simply delivering the deed or otherwise renouncing title to the grantee.

It may be assumed that an inter vivos transfer of real property is more efficient than creating and executing a will.  This may especially be assumed for the client on his or her death bed with little property to devise.  However, it should be noted that transfers in contemplation of the giftor’s death or “causa mortis” are distinctively different from inter vivos gifts.  Specifically, real property may never be the subject of a causa mortis gift.
 
3.
Alternative Transfers
There are several other ways in which a person wishing to convey real property may do so without the need for probate.  A person may retain a life estate in certain real property, which can be conveyed by deed or will to an intended recipient.  There are two ways in which a life estate may be used to convey a future interest in real property.  

First, the grantor may create a vested remainder in the property which allows the grantee to take possession of the property once the grantor’s estate has terminated.
  Second, the grantor may place a condition upon the grantee which must be met before the grantee may take possession.
  A grantee who accepts a deed, is bound by any conditions or covenants contained in the deed.
  However, conditions placed upon the estate which are repugnant, illegal or contrary to public policy are considered void.
  For example, a deed which conveys title to another but prohibits the alienation or use of the property is a repugnant condition and illegal restraint on alienation.
  Under either, the grantor may perfect the future transfer of property through the execution of a deed containing language which evidences the grantor’s intent.  

In accordance with O.C.G.A. § 44-5-40, future interests are also “descendable, divisable, and alienable in the same manner as estates in possession.”  Likewise, a judgment creditor may attach a lien to the interest in order to prevent the party from disclaiming the interest prior to taking possession.
  However, a party’s future interest in personal property may not be “seized and sold.”
  It is important to note that future interests may also be conveyed through a will and are not necessarily only restricted to the language of a deed.
 

Property does not always have to be conveyed in its whole.  In some cases, a fractional interest in particular property may be given to another where the grantor holds a tenancy in common with another person.  In effect, a transfer of such interest is a conveyance of a fraction of the total piece of property.  Such a transfer may also be executed through a deed or through a testator’s will.

Also, O.C.G.A. § 44-9-1 permits easements to be conveyed to another through adverse possession (as described below), through outright sale to a grantee, or by operation of law.  Certain right of ways may also be created by the court in order to provide a grantee with a manner in which to access or exit their property.
  Accordingly, the court or a grantor may have the power to convey easements to grantors under certain conditions.

Additionally, real property may be conveyed to another through the sole efforts of the “grantor” and without the knowledge of the grantee.  In order for a person to acquire real property through a claim of adverse possession, the “possessor” must meet the elements prescribed by O.C.G.A. § 44-5-161.  In summary, the possessor must show 1) a right to possess, 2) a claim of that right, 3) absence of fraud in the possession, and 4) that the possession was “public, continued, exclusive, uninterrupted, and peaceable.”
  

Prescriptive title to such property is conferred to the possessor, if the foundational requirements for adverse possession have been met for a period of 20 or more years.
  Where a party holding legal title to the land claimed under adverse possession is a minor, imprisoned or mentally ill, the prescription will not begin to run until the impairment is removed.

Additionally, property may be sold, leased or conveyed by the owner where the owner has authorized an agent to do so through a power of attorney.  Under O.C.G.A. § 10-6-3, an agent has the requisite legal capacity to execute the wishes of the owner if he or she is of sound mind.  Thus, the owner may bound by the actions of his or her minor agent.
  Moreover, it is preferable that the power of attorney authorizing the attorney in fact to convey property on his behalf, be as specific as possible.  Under O.C.G.A. § 23-2-115, once the power has been conferred, an attorney in fact may sell the property with any terms or conditions that he or she deems appropriate.   

Another way in which a person may convey property during his or her life, is through a trust.  Many times trusts will be created for the benefit of minors in order to limit the minors use over the property.  Under a trust, the trustee has legal title to the property in the trust and the beneficiaries hold an equitable interest in the property.  Pursuant to O.C.G.A. § 53-12-20, express trusts are created where there is: intent to create the trust, trust property, a beneficiary, and a trustee by which there are active duties imposed.  

The capacity required to create a trust is the same as capacity required for an inter vivos transfer of property.
  In accordance with O.C.G.A. § 53-12-24, a trustee may be a beneficiary of the trust, but his or her capacity must be such that he or she is able to “acquire, hold and transfer title of property.”  Additionally, “if the trustee is a corporation, it must have power to act as a trustee in Georgia.”
  There may also be testamentary additions to trusts allowing a testator to devise additional property through a will to a trustee in the interest of its beneficiaries.
 

  
Where a person wishes to convey property at death, he or she may do so by executing a will.  Any person 14 years of age or older may execute a will and devise his or her property.
 More often than not, the testator is not a minor but is elderly and may be “knocking on death’s door.”  It is important to proceed cautiously with an elderly client in order to insure that the client has the requisite mental capacity to execute a will.

The requisite testamentary capacity exists when the client has “a decided and rational desire as to the disposition of property.”
 A “decided” desire means that the testator has the capacity to form “a desire, that is certain, or with distinct limits” as to the disposition of his or her property.
  A “rational” desire is one that comports with the reason behind the disposition.
  It is important to know that a person who is considered to be legally insane may still execute a will, so long as the will reflects the true wishes of the testator, is unaltered by the insanity, and is conducted during a “lucid interval.”

Accordingly, a client may be incompetent to enter into a contract, but may simultaneously be competent to execute his or her own will.
  A determination of mental competence is based upon the testator’s mental capacity at the time of the execution.
  Thus, evidence that the testator is elderly and generally has declining mental health is not, by itself, sufficient to prove that the testator was incompetent to execute the will.

Once the owner has died, a personal representative will be appointed to convey real and personal property on behalf of the decedent.  Such a representative of a testate estate is called an “executor” and a representative of an intestate estate is called an “administrator.”  An administrator may also be appointed where the decedent has left a will, but has neglected to name an executor, or where the executor is a minor, has died, become disqualified or resigns.
  Under such circumstances, the probate court will “appoint an administrator with the will annexed of a testate estate,” in accordance with O.C.G.A. § 53-6-13.

Selection of an administrator with the will annexed may be accomplished by a beneficiary or by the probate court.  O.C.G.A. § 53-6-13 provides in pertinent part:

(a) a beneficiary who is capable of expressing a choice is one:

(1) Who has a present interest, including but not limited to a vested remainder interest but not including trust beneficiaries where there is a trustee; and

(2) Whose identity and whereabouts are known or may be determined by reasonable diligence.

For an administrator with the will annexed to be selected by beneficiaries, such selection must be made by the unanimous vote of all beneficiaries capable of expressing a choice.
  Such a choice may be expressed by the beneficiary (if sui juris), a guardian of the beneficiary, “trustee of a trust that is beneficiary,” or a personal representative with an interest provided by the will.
  However, such selection cannot be made when the sole remaining beneficiary is the decedent’s spouse and an “action for divorce or separate maintenance was pending” between the parties.
  

Under such circumstances or where unanimous selection cannot be made, the probate court shall appoint an administrator with the will annexed and take into consideration 1) beneficiaries or trustees under the will, 2) creditors of the estate, 3) county administrator, or 4) other eligible persons described under O.C.G.A § 53-6-20(3).

Where an administrator is temporarily unable to serve, the probate court will appoint a temporary administrator over the estate, in accordance with O.C.G.A § 53-6-31.  Under O.C.G.A § 53-6-31, such an administrator may bring actions on behalf of the decedent with respect to the “collection of debts or for personal property.”  In order for a temporary administrator to sell or dispose of the estate’s real property, he or she must have good cause and obtain permission from the court to do so.
 

Where an estate is unrepresented, or is unlikely to be represented, the probate court will appoint a county administrator to take charge of the estate.
  O.C.G.A. § 53-6-36(a), states that a qualified county administrator is a person 21 years of age and older, who has been a resident of the county for which they are appointed for one year or more.  However, an administrator who is a member in good standing of the State Bar of Georgia, need only be a resident of the state.
 

Except as otherwise described, any person who is sui juris may serve as a representative of a testate or intestate estate.
  Such a broad requirement even encompasses those who are neither state nor U.S. citizens.
   A minor may be nominated as an executor of a will, but will not become qualified until he or she has reached the age of majority.
  

Once a qualified representative of an estate has been established, such person has the authority to “sell, rent, lease, exchange, or otherwise dispose” of real or personal property, for any purpose which is consistent with the “best interest of the estate.”
  However, before real estate may be sold or otherwise disposed of, the conveyor must meet certain procedural requirements before, during and after sale (as described previously and in the next section).

Personal representatives of a decedent’s estate are not the only parties which may convey property on behalf of another.  Often guardians, trustees or other parties may be granted the right to sell property on behalf of another by permission of the court.
 

Where a minor holds an interest in the sale of property, the court may appoint a guardian over the minor.  Generally, there are several types of guardians, including natural guardians (parents), testamentary guardians (guardian appointed by will), temporary guardians, standby guardians and permanent guardians.
  An appointed guardian shall have the same power as a parent or natural guardian, regarding the minor and his or her interests.
  With respect to any guardianship, a minor is afforded certain rights, including the right to have “his or her property utilized as necessary for his or her support, care, education, health, and welfare.”
   Accordingly, a guardian may under certain circumstances have the power to convey property on behalf of their award in accordance with the procedures described in the next section.

A conservator who has been appointed on behalf of a minor or incapacitated adult will also have certain powers with respect to the ward’s real property.  O.C.G.A. § 29-3-22, authorizes a conservator (without court order) to collect or hold the property of the minor, bring or defend legal actions with respect to the minor, invest the minor’s property, appoint an attorney in fact on behalf of the minor, or disaffirm or fulfill a minor’s executed contracts.  If the conservator wishes to sell, lease or otherwise dispose of the minor’s real property, he or she must do so through a court order.
 

Additionally, agents and fiduciaries may also convey certain property on behalf of a corporation or partnership.  Under such situations, members will usually have some interest in the corporation or partnership.  Accordingly, such a situation is referred to as “concurrent ownership” and means that more than one person holds title to property at interest.  

One type of such entity affording concurrent ownership is a Family Limited Partnership.  Simply stated, a Family Limited Partnership is a limited partnership that is owned by a family.  The corporate fiduciary and other members share an interest in the fee or “asset” of the partnership.  Such an interest is typically reflected in the deeded interest and is subject to the terms of the partnership agreement.  As such, the corporate fiduciary also has the power to convey property to other members in the form of a trust.

Limited Liability Corporations (“LLCs”) are hybrids of corporations and partnerships.  However, interest in an LLC is strictly personal property and members have no interest in specific liability company property.
  In a LLC, every member is considered an agent of the company and any act of such agent, including the execution of an instrument in the name of they company is binding upon the company.
  Such actions are only binding to the extent that the agent had actual authority to do the act and the act was done for the purpose of “carrying on in the usual way the business and affairs” of the company.

The company’s articles of organization may limit the acts of any members and may also vest the management of the company in a manager or in managers.
  In the event that a manager is named, the manager controls the execution of instruments on behalf of the company and a general member’s ability to do so is thereby extinguished.
  Such limitations prescribed by the articles of organization are presumed in favor of the company and against any alleged grantees of real property, so long as the articles have been properly filed with and certified by the Georgia Secretary of State.

Similarly, in a partnership arrangement, the property owned by the partnership automatically passes to the surviving partners upon death, unless otherwise agreed upon.
  However, the value of the deceased partner’s interest will be treated as personal property.
  Any real property must be acquired in the name of the partnership, and title to such property will vest to the partnership as a whole rather to individual partners.

Furthermore, such real property may be conveyed by any of the partners and executed in the name of the partnership.
  Where title to property belonging to the partnership is in the name of one or more partners, but not all, only the named partners may convey title to the property.
  However, such property may be recoverable under O.C.G.A. § 14-8-9.  

Under O.C.G.A. § 14-8-9, the act of a partner which is unauthorized and is not in compliance with the “carrying on of the business of the partnership,” will not bind the partnership as a whole.  Additionally,  O.C.G.A. § 14-8-9 prohibits the assignment of property into a trust for the purpose of paying creditors, without the authorization of all partners.  Thus, certain conveyances of real property, made by one partner and without the authorization of all of the partners may be voidable.
 

B.
Guardian, Conservator or Administrator Power of Sale

Generally, a testator may authorize an executor to convey real property on his or her behalf, either for specific purposes (i.e. satisfaction of debts, etc.) or may grant a general power to sell the property for any reason the executor deems fit.  However, such a broad grant of power does not permit an executor to sell or convey property as a gift or upon any other nominal consideration.
  Accordingly, the property must be sold upon valuable consideration which evidences a bona fide sale of property.
  Where there is no express grant of power to sell property or where an administrator has been appointed, such representative has the power to sell property but must follow the guidelines provided in O.C.G.A. §§ 53-8-10 and 13.

1.
Guardians
As previously stated, a guardian will be appointed by the court in certain legal matters involving the interests of a minor or an incapacitated adult.  A parent may also elect through his or her will, a testamentary guardian over the child in accordance with O.C.G.A.§ 29-2-4(a).  

Under O.C.G.A.§ 29-2-4(c), testamentary guardian has the same powers as permanent guardian appointed by the court. O.C.G.A.§ 29-2-22, provides that the guardian over a minor has the express authority to bring and defend legal actions on behalf of the minor, decide temporary custody over the minor, and make decisions regarding the minor’s medical care.  

Where a guardian wishes to dispose of certain property belonging to the minor for any reason, the guardian should 1) seek the involvement of a conservator and must 2) petition the court for permission to sell.
  Upon permission from the court, a guardian may dispose of a minor’s property for the proposed reason.  Where there is no conservator, the court may still grant the guardian permission to “disclaim or renounce any property or interest in property in accordance with” the procedures described in O.C.G.A. §  53-1-20.”
   

O.C.G.A. §  53-1-20, permits a guardian, trustee, conservator or personal representative to renounce claim to any property if the property is made in writing, declares the extent of the renunciation, and is signed by the disclaiming representative.  The declaration of renunciation must be received by the conveyor within nine months of the date of 1) the transfer, or 2) the date of the disclaiming party’s 21st birthday, whichever is later.
    

Where the court has authorized the sale of certain property by a representative or a guardian, the general requirements of a public sale must be met.  In cases where a power of sale is not limited by a will or other instrument, O.C.G.A. § 23-2-115 may be referenced with respect to the method of sale.  If a power of sale is “conferred upon an executor, trustee, guardian, or attorney in fact,” such power effectively authorizes a private sale by such party, regardless of advertisement and subject to the conditions upon which the grantee deems appropriate.
 
2.
Conservators 
Pursuant to O.C.G.A. §§ 29-3-5 and 8, a parent or any person may nominate or petition to have a conservator appointed to represent the property interests of a minor.  In order to be appointed under O.C.G.A. § 29-3-4, the conservator cannot be a minor, ward, protected person or one with a substantial conflict of interest with the minor.  

Once a conservator has been appointed, O.C.G.A. § 29-5-21(a)(2), expressly strips a ward of the power to sell or dispose of his her or her property once a conservator has been appointed.  As previously stated, a conservator who has been assigned to a ward only has the power to sell, lease or otherwise dispose of the ward’s real property upon the granting of a court order, unless the property is perishable or expensive to keep.
  

In accordance with the requirements of  O.C.G.A. § 29-3-35(c), the conservator’s petition must include the 1) purpose of the transaction, 2) price involved, 3) anticipated proceeds from a sale, 4) and the terms or conditions attached to the transaction.  Once the petition has been filed, the court will then appoint a guardian ad litem to represent the interests of the minor.

3.
Administrators
a.
Temporary

As previously stated a temporary administrator is one who has been appointed by the court where the estate is unrepresented, and whose powers will be terminated once a permanent representative has been appointed.
  In accordance with O.C.G.A. § 53-6-31, a temporary administrator only has general authority to “bring an action for the collection of debts or personal property.”   Under O.C.G.A. § 53-8-10(b), a temporary administrator must first petition the probate court in order to sell or dispose of any property of the decedent’s estate.  The petition must meet the general requirements described below.

b.
Permanent 

In accordance with O.C.G.A. § 53-6-20, an administrator will be appointed or selected by the probate court.  An administrator may be selected by the heirs or beneficiaries of the estate if there is unanimous consent to the selection.
   

In accordance with O.C.G.A.§ 53-8-10(a), a personal representative has the general authority to “sell, rent, lease, exchange, or otherwise dispose of property, whether personal, real, or mixed, for the purpose of payment of debts, for distribution of the estate; or for any other purpose that is in the best interest of the estate.”

Any personal representative, without express power to dispose of property of the estate, must follow certain procedures with respect to property not otherwise “perishable, liable to deteriorate, or expensive to keep or listed stocks and bonds.”
  A representative who wishes to “sell, rent, lease, exchange, or otherwise dispose of” real property must file a petition with the probate court in order to do so.  

Such a petition must include: a statement of the property involved, the interests in the property, the purpose of the intended transaction, including the proposed price, and any additional terms or conditions relating to the transaction, with a list of “names, addresses, and ages or majority status of heirs in an intestate estate or of beneficiaries in a testate estate.”
  (See Exhibit “A,” attached hereto). 

The petitioner must also provide notice to any beneficiaries affected by the proposed transaction or to any heirs of an intestate estate.
  If after proper notice is given and no written objection has been made, the court shall order the sale in accordance with the terms of the petition.
  Where a timely written objection has been filed with the court, a hearing will be conducted in order to determine whether the petition will be granted.
  

Where a petition for the sale of property has been granted, the representative must make a full return of the sale, specifying the property sold, the amount, conditions and terms of the sale, and information regarding the purchasers.
  After sale, the liens on real property may be “divested and transferred to the proceeds of the sale as a condition of the sale.”

C.
Powers of Attorney Executed After Legal Incapacity

Generally, the authority to sell land may be conferred on authorized persons by a power of attorney and may be sold in accordance with O.C.G.A. § 23-2-115 (described in the previous section).  Although, it seems unimaginable that a valid power of attorney could be executed after incapacity, there are a few situations where powers of attorney may resolve to dispose of property after incapacity or death. 

1.
Determination of Incapacity
A person who has been adjudicated incapacitated, has lost the right to contract and such right will be vested to the person’s legal guardian.
  A person will be adjudicated incompetent once a court has determined that he or she has lost the ability to manage his or her estate.
  A minor is legally considered incapacitated with respect to the execution of contracts and does not have to be adjudicated as such.
 

However, in some circumstances a party who has not yet been adjudicated incompetent may still execute a valid contract.  According to O.C.G.A. § 13-3-24(a), a person who is “insane, mentally ill, mentally retarded, or a mentally incompetent person who has never been adjudicated” as such may execute an enforceable contract during a lucid interval.  Therefore, a party who has not yet been adjudicated incompetent may, during a lucid interval, execute a contract or power of attorney for the purpose of conveying real property. 


2.
Authority of Estate Representatives to Use Attorneys in Fact
 An authorized party may be able to pass their power to sell real property to an attorney in fact through a power of attorney.  Often this occurs where a testator has granted an executor the express power to sell certain real property.  Here, the executor, on behalf of the testator, may grant a power of attorney for the sale of the property  to an attorney in fact in accordance with O.C.G.A. § 10-6-4.

O.C.G.A. § 10-6-4 states that, “[e]xecutors, administrators, guardians, and trustees are authorized to sell and convey property by attorneys in fact in all cases where they may lawfully sell and convey in person.”  Recently, the state legislature has sought to amend § 10-6-4, by way of the 2005 Georgia Senate Bill No. 534, to include “conservators” as authorized persons who may sell and convey property by attorneys in fact.
 

Accordingly, a grantor’s wishes or interest in selling real property is actually realized once an authorized person has executed a valid power of attorney, to an attorney in fact for the sale of such property, after such interested persons have died or become incapacitated.

3.
Conditional Powers of Attorney
A “conditional power of attorney” is not executed after legal incapacity, but its effectiveness may be conditioned upon or triggered by incapacity.
  In accordance with O.C.G.A. § 10-6-6, a party may execute a conditional power of attorney and state that such power “becomes effective at a specified future time or on the occurrence of a specified event or contingency, including, but not limited to the subsequent incapacity of the principal.”  The principal may also designate, through a written declaration, a party to have the power to determine when the triggering event or condition has occurred.

Pursuant to O.C.G.A. § 10-6-36, general power of attorney which is not conditioned upon subsequent incapacity, will not automatically terminate upon the principal’s incompetence or incapacity.  Accordingly, until the court appoints a guardian or other party to represent the incapacitated individual, an attorney in fact will retain the power to make decisions on behalf of the principal.

4.
Advanced Directives
Furthermore, durable powers of attorney for health care are becoming increasingly more popular in an effort to gain control over one’s decisions after incapacity.  A health care power of attorney allows the attorney in fact, or health care agency to make decisions regarding the health care of the principal in the event the principal is not able to do so his or herself.
  Under O.C.G.A. 31-36-3(3), health care “agency” refers to an agency governing any type of health care, including the disposal of organs after the death of the principal.  

Accordingly, O.C.G.A. 31-36-5 provides that all health care agencies be in writing, signed by the principal, and attested to in the presence of two witnesses who are 18 years of age or older.  If the principal is unable to sign, the agency may be executed by the signature of another in the presence of the principal.
  If the principal is hospitalized or a patient of a nursing home, then the agency must be “attested and subscribed in the presence of the principal by the principal’s attending physician.”
 

D.
The Effect of Divorce and the Divorce Process on Real Estate
Most married couples today own real property.  Statistically, about half of those marriages will end in divorce and such unfortunate parties will experience the burden of dividing their property and assets.  Once the divorce petition has been filed, there can be no transfer of property, unless it is a “bona fide transfer in payment of preexisting debts.”
  However, title to real property will remain unaffected by the divorce proceedings, unless a notice of lis pendens is first filed with the court pursuant to O.C.G.A. § 44-14-610.
 
1.
Standing Orders 
Under the provisions of O.C.G.A. § 19-1-1, the court may issue a standing order upon the filing of a divorce action which expressly prohibits the parties from “selling, encumbering, trading, contracting to sell,” without the court’s permission, any property belonging to the parties.  (See Exhibit “B,” attached hereto).  However, a party may sell or dispose of the property in the case of an emergency created by the other party or in the normal course of business.
   
2.
Equitable Division
Once divorce proceedings have begun, the courts will then determine how the parties’ assets should be divided.  While there are 8 states that adhere to the principles of community property law, Georgia employs the principle of equitable division.

The difference between the two principles lies in the presumption present in community property states versus that of equitable division jurisdictions.  In community property jurisdictions there remains a rebuttable presumption that separate property brought into the marriage is separate, property acquired during the marriage is marital and any marital is to be divided equally between the parties.  In an equitable division jurisdiction, the marital property is divided based upon the contribution of each spouse and there is no presumption of equal division.  

The Georgia courts employ a two step analysis at the outset of a divorce, with respect to all property, real and personal.  First, the court will classify the parties’ assets as either separate or marital.
  Second, the court divides the marital property “equitably,” taking into consideration the separate contributions (monetary and otherwise) made by each spouse.
 

3.
Classification of Property (Source of Funds Rule)
The initial classification of property is based upon legal principles and is not subject to the court’s discretion, while equitable factors for the division of marital property are a discretionary function.
  Property acquired prior to the marriage is considered separate property.
  Also, any gifts, bequests, and inheritance acquired during the marriage are also considered the separate property of the receiving spouse.
  These classifications include real property, however excludes interspousal transfers of property.  Interspousal transfers are not considered a “gift,” if the property intended to be transferred was initially acquired during the course of the marriage.
  Such property is still considered marital, but the parties’ intent regarding ownership can be considered as an equitable factor when apportioning each party’s interest in the property.
  

Not all property is easily classified as marital or separate.  Some property may carry both separate and marital aspects, including real property.  In 1989, the Georgia Supreme Court in Thomas v. Thomas, adopted the “source of funds” rule from the Maryland courts in order to deal with that very issue.
  Under this rule, “a spouse contributing non-marital property is entitled to an interest in the property in the ratio of non-marital investment to the total non-marital and marital investment in the property,” with the remaining property characterized as marital, subject to equitable division.
  

The rule can best be illustrated by the case in which the rule was adopted.  In Thomas v. Thomas, the wife purchased a home in Atlanta, prior to the marriage for a purchase price of $260,000.00.
  The wife, using her own funds, made a down payment on the house of $75,000.00.
  Thereafter, the couple was married and used the home as the marital residence.  During the course of the marriage the mortgage payment was reduced by the wife’s separate contribution of $1,017.00 and the couple’s joint contribution of $6,393.00.
  Just one month after the couple separated, and 4 years after the initial purchase, the house was sold for $351,000.00.
  

The trial court classified the house as both separate and marital property.  Additionally, the court found that the total equity paid into the house was $82,623.00, and that the net appreciation after the sale (due to prevailing market forces) was $90,905.00.
  The trial court then utilized the “source of funds” rule from Harper v. Harper, 294 Md. 54 (1982), in order to determine exactly what portion of the net equity was classified as the wife’s separate interest and what portion constituted marital property.
  The court found that the marital unit contributed ($6,393.00) to the net equity ($82,623.00) in a total amount of seven percent (7%).
  The court then applied the seven percent (7%) to the net appreciation of $90,905.00 to arrive at a total marital interest in the house of $12,756.00, which was then subject to equitable division.

On appeal, the Georgia Supreme Court declared that the purpose behind the source of funds rule is to assure that there is a fair and equitable division among the properties and takes into consideration the separate contributions of the spouses.
  Accordingly, the Court held that the source of funds rule employed by the trial court is consistent with the purpose behind equitable division as applied in Georgia.
  

There are some special issues that arise with the application of the source of funds rule with respect to real property.  For example, in cases involving real property it is immaterial whether the house has actually been sold at the time of the dissolution of the marriage.
  In such cases the present net equity of the house may still be ascertainable based upon evidence presented by both parties.
  Also, the refinancing of the house during the course of the marriage does not preclude equitable division but has the effect of converting the “then-existing equity in the marital home into cash.”

Consequently, it is important to keep in mind that the courts will look to all evidence regarding varying market rates, appreciation due to each spouse’s contribution (monetary or otherwise), appreciation due to market forces, and amortization tables to determine how real property interests should be divided during divorce proceedings.  

E.
Effect of Same-Sex Marriage and Civil Unions on Real Estate: Ownership Transfer and Death

The recognition of valid same-sex marriages and civil unions is still a relatively unexplored area of the law.  Vermont and Massachusetts are the only 2 states that have maintained that its laws denying same-sex couples the right to marry and acquire related benefits, are unconstitutional. 

1.
Federal Law 
With the passage of the Defense Of Marriage Act (“DOMA”) in 1996, the federal government has made it clear that no sister state has to give full, faith and credit to the validity of same-sex marriages or civil unions born out of Vermont, Massachusetts or any other state that chooses to validate such relationships in the future.
  (See Exhibits “C” and “D,” attached hereto).

2.
Recognition of Same-Sex Unions
Under Vermont law, parties to a civil union possess the same benefits as married couples with respect to ownership, transfer and inheritance of real and personal property.
  Under VT. ST. T. 15 § 1204(e)(1), parties to a civil union are afforded the same protection by:

laws relating to title, tenure, descent and distribution, intestate succession, waiver of will, survivorship, or other incidents of the acquisition, ownership, or transfer, inter vivos or at death, of real or personal property, including eligibility to hold real and personal property as tenants by the entirety (parties to a civil union meet the common law unity of person qualification for purposes of a tenancy by the entirety)

      In Goodrich v. Department of Public Health, 440 Mass. 309, 344 (2003), the Massachusetts Supreme Court held that "barring an individual from the protections, benefits and obligations of civil marriage solely because that person would marry a person of the same sex, violates the Massachusetts Constitution.”  The Court enumerated several benefits which would be impermissibly withheld from same-sex couples if they were not allowed to marry.
  Among those benefits, now extended to same-sex, married couples, is the right to tenancy in the entirety and the right to automatically inherit the property of a spouse who dies intestate in accordance with M.G.L.A. § 190-1.
  

Under Massachusetts law, tenancy in the entirety is the creation of a tenancy in common where there is a transfer of real property to a husband and wife.
  Otherwise, a transfer of real property to two or more, unmarried persons constitutes a joint tenancy.
  A tenancy in the entirety is preferable in that such an interest affords the parties “certain protections against creditors and allows for the automatic descent of property to the surviving spouse without probate.”
  

Accordingly, Vermont and Massachusetts have seemingly extended, without limitation, all property benefits belonging to married individuals to those parties of a valid civil union or same-sex marriage.  Obviously not all states are so “liberal.” 
3.
Refusal to Recognize Same-Sex Unions
In Georgia, the legislature has not only defined marriage to be between a “man and woman,” but has actually codified an express prohibition on same-sex marriage.
  However, in certain circumstances Georgia courts have been willing to provide a party in a “domestic partnership” interest in real property where such party can prove that he or she has an otherwise valid claim or interest in the property. 
 

In Lathem v. Hestley, Hestley acquired 3 parcels of land in the late 1950’s.
  Several years later, Lathem began to live on the property as Hestley’s domestic partner and made certain improvements to the couple’s house totaling over $100,000.00.
  Hestley represented to Lathem that as a result of Lathem’s contribution, Lathem would acquire a one-half interest in the property and the court found that Lathem did in fact rely on such representations at the time the contributions were made.
  The Georgia Supreme Court held that the lower court erred by granting a motion for summary judgment, where Mr. Lathem’s claim was not based upon benefits arising out of a domestic partnership but instead on a valid and legitimate claim for constructive trust and partition over the property.
 

In states, such as Georgia, where certain marital benefits are withheld, a homosexual client should be aware of his or her alternative options for estate planning.  Where a homosexual client wishes to devise property, real or otherwise to a partner, the client should have a well-drafted and legally enforceable will, estate plan, and/or power of attorney in order to convey those wishes.  However, clients should be aware that they are still not afforded a legal back-up if the will or power of attorney is later found to be invalid. 
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